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GUARDIAN AND WARD.
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The Writ may Issue - - - Prosecuting Witnesses Summoned.

§ 25. Return of Second Writ, Power of Court. § 82. Pleadings and Evidence.

- § 26. Discharged, Again Restrained. § 33. Penalties and Civil Damages.
§ 21. Rearrest, Penalty if Illegal. § 84. Witness Produced, Discharge of Bail.
- §28. Attempting to Avoid Trial. Criminal Trial.
- §29. Removing a Prisoner. § 85. After Testifying, Surrender Trial.
- §30. Avoiding the Writ. § 86. Commitment.

§ 8L Forfeitures Recovered, Disposition.

dn act to Revise the law in relation to Habeas Corpus. Approved 2d March 1874. In JSorce 1 July 1874.

~ Tae Wrrr way Issur.] § 1. Every person imprisoned or otherwise restrained of his
liberty except as herein otherwise provided may prosecute a writ of habeas corpus in the
manner provided in this act, to obtain relief from such imprisonment or restraint if it
prove to be unlawful.

- ArrricatroNn THEREFOR.] § 2. Application for the writ shall be made to the court
or judge authorized to issue the same, by petition signed by the person for whose relief it
i intended, or by some person in his behalf, and verified by affidavit.

SusstancE oF Prritron.] § 8. The petition shall state in substance: 1. That the
person in whose behalf the writ is applied for, is imprisoned or restrained of his liberty,
and the place where, naming all the parties if they are known, or describing them if they
are not known. 2. The cause or pretense of the restraint, according to the best know-
ledge and Dbelief of the applicant, and that such person is not permitted or detained by
yirtue of any process, judgment, decree or execution specified in § 21 of this act.
3. If the commitment or restraint is by virtue of any warrant, or writ or process, a copy
thereof shall be annexed, or it shall be averred that by reason of such prisoner being
removed or concealed before application, a demand of such copy could not be made, or
hat such demand was made, and the legal fees therefor tendered to the officer or person
ving such prisoner in his custody, and that such copy was refused.

- Orper or Coyyityent: CorY ror PRISONER.| § 4. Any sheriff or other officer
or person, having custody of any prisoner committed on any civil or criminal process of
any court or magistrate, who shall neglect to give such prisoner a copy of the process or
order of commitment by which he is imprisoned, within six hours after demand made by
the prisoner or any one on his behalf, shall forfeit to the prisoner or party aggrieved not
exceeding $500.

~ Jupge CorruprLY RerusiNg.] § 5. Unless it shall appear from the petition itself,
or from the documents thereto annexed, that the party can neither be discharged, admitted
0 bail nor otherwise relieved, the court or judge shall forthwith award a writ of habeas
wrpus.  Any judge, empowered to issue writs of habeas corpus, who shall corruptly
Tefuse to issue any such writ when legally applied for in a case where it may lawfully
issue, or who shall for the purpose of oppression unreasonably delay the issuing of such
wit, shall, for every such offense, forfeit to the prisoner or party aggrieved a sum not
exceeding $1,000.

Wrir Issvep: Form Tuerror.] § 6. If the writ is allowed by a court, it shall be
ssued by the clerk under the seal of the court; if by a judge it shall be under his hand,
and shall be directed to the person in whose custody or under whose restraint the prisoner
i, and may be substantially in the following form, to-wit :

The People of the State of Illinols

To the Sheriff of . . . County; (or, ‘to A. B., as the case may be):

- You are hereby commanded to have the body of C. D., by you imprisoned and detained as it is said,
fogether with the time and cause of such imprisonment and detention, by whatsoever name said C. D.
shall be called or charged, before . . . courtof . . . county, (or before E. I, judge of, etc.) at,
. . . ete, immediately after being served with this writ, to be dealt with according to law, and have
jou then and there this writ, with a return thereon of your doings in the premises.

" INDORSED, BY THIS Acrt.] §7. To the intent that no officer or person to whom such
wit is directed may pretend ignorance thereof, every such writ shall be indorsed with
these words : “ By the habeas corpus act.”

ProsecurinG WirNEssEs SuMMoNED.] § 8. When the party has been committed
upon a criminal charge, unless the court or judge shall deem it unnecessary, a subpena
'gﬁ)all also be issued to summon the witnesses whose names have been indorsed upon the war-
1ant of commitment, to appear before such court or judge at the time and place when and
where such habeas corpus is returnable, and it shall be the duty of the sheriff or other
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Service of the Writ - - - Officer or Person in Contempt.

officer to whom the subpena is issued to serve the same if it be possible in time to enable
such witnesses to attend.

Service or THE WRIT.] §9. The habeas corpus may be served by the sheriff, coros
ner or any constable or other person appointed for that purpose by the court or judge by
whom it is issued or allowed ; if served by a person not an officer, he shall have the
same power and be liable to the same penalty for non-performance of his duty as though’
he were sheriff. : _

How Servep.] §10. Service shall be made by leaving a copy of the original wiit
with the person to whom it is directed, or with any of his under officers who may be af
the place where the prisoner is detained; or if he cannot be found or has not the person
imprisoned or restrained in custody, the service may be made upon any person who has
him in custody, with the same effect as though he had been made a defendant therein,

Expense or Propucivg THE Person.] § 11. When the person confined or restrainel
is in the custody of a civil officer, the court or judge granting the writ shall certify thereon
the sum to be paid for the expense of bringing him from the place of imprisonment, not
exceeding T0 cents per mile, and the officer shall not be bound to obey it, unless the sum
so certified is paid or tendered to him, and security is given to pay the charges of carrying
him back if he should be remanded: Provided, that if such court or judge shall be safis
fied that the person so confined or restrained is a poor person and unable to pay such ex
pense, then such court or judge shall so certify on such writ and in such case no tender
or payment of expenses need be made or security given as aforesaid, but the officer sha
be bound to obey such writ. (.

Craracrer or tur RETURN.] § 12. The officer or person upon whom any such wi
is served shall state in his return plainly and unequivocally : 1. Whether he has or has not
the party in his custody or control or under his restraint, and if he has not, whether he
has had the party in his custody or control or under his restraint, at any and what time
prior or subsequent to the date of the writ. 2. If he has the party in his custody or
control or under his restraint, the authority and true cause of such imprisonment or re
straint, setting forth the same at large. 8. If the party is detained by virtue of any wri
warrant or other written authority, a copy thereof shall be annexed to the return, and the
original shall be produced and exhibited on the return of the writ to the court or judge
before whom the same is returnable. 4. If the person upon whom the writ is served ha
had the party in his custody or control or under his restraint, at any time prior or subses
quent to the date of the writ, but has transferred such custody or restraint to another, the
return shall state particularly to whom, at what time, for what cause, and by what authow
ity such transfer took place. The return shall be signed by the person making the same,
and except where such person is a sworn public officer and makes the return in his official
capacity, it shall be verified by oath.

Tur Bopy Propucep.] § 13. The officer or person making the return shall at the
same time bring the body of the party, if in his custody or power or under his restraint
according to the command of the writ, unless prevented by the sickness or infirmity of the

arty.
P Waex Siex or Inriry.] § 14. When, from the sickness or infirmity of the party, he
cannot without danger be brought to the place appointed for the return of the writ, tha
fact shall be stated in the return, and if it is proved to the satisfaction of the judge, he
may proceed to the jail or other place where the party is confined, and there make his
examination, or he may adjourn the same to such other time or make such other order in
the case as law and justice require. 1

Rerusing 1o OBEY THE Wrir.] § 15. If the officer or person upon whom such wrif

1

is served, refuses or neglects to obey the same, by producing the party named in the writy
and making a full and explicit return thereto within the time required by this act, and no
sufficient excuse is shown for such refusal or neglect, the court or judge before whom the
writ is returnable, upon proof of the service thereof, shall enforce obedience by attach
ment as for contempt, and the officer or person so refusing or neglecting shall forfel
to the party aforesaid a sum not exceeding $300., and be incapable of holding office.
Orrrcer or PrrsoN 1N Conremer.] § 16. The court or judge may also at the same
time, or afterwards, issue a writ to the sheriff or other person to whom such attachment is
directed, commanding him to bring forthwith before the court or Jjudge the party for whose

benefit the writ was allowed, who shall thereafter remain in the custody of such sheriff
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Taking Beyond the Jurisdiction - - - Informal Criminal Commilment.

or other person, until he is discharged, bailed or remanded, as the court or judge shall

TaxiN¢ BeYoND THE JURISDICTION: IRREPARABLE INJURY.] §17. Whenever it
hall appear by the complaint or by affidavit that any one is illegally held in custody or
traint, and that there is good reason to believe that such person will be taken out of the
risdiction of the court or judge before whom the application for a habeas corpus is
made, or will suffer some irreparable injury before compliance with the writ can be en-
forced, such court or judge may cause the writ to be directed to the sheriff or other proper
officer, commanding him to take the prisoner thus held in custody or restraint and forth-
with bring him before the court or judge to be dealt with according to law. The court
or judge may also, if the same is deemed necessary, insert in the writ a command for
he apprehension of the person charged with causing the illegal restraint. The officer
ghall execute the writ by bringing the person therein named before the court or judge,
and the like return and proceedings shall be required and had as in other writs of habeas
corpus.

Cavse or ImprisoxmeNtT Exammven.] § 18. Upon the return of a writ of habeas
corpus the court or judge shall without delay, proceed to examine the cause of the impris-
onment or restraint, but the examination may be adjourned from time to time as circum-
stances require. \

Tur ExamiNarion: EVIDENCE : SuMMarY ProceepiNg.] § 19. The party impris-
omed or restrained may deny any of the material facts set forth in the return and may
allege any other facts that may be material in the case, which denial or allegation shall be
on oath ; and the court or judge shall proceed in a summary way to examine the cause of
the imprisonment or restraint, hear the evidence produced by any person interested or
anthorized to appear, both in support of such imprisonment or restraint and against it
and thereupon shall dispose of the party as the case may require.

- Avexpyexts PerMrrtep.] § 20. The return, as well as any denial or allegation may
e amended at any time by leave of the court or judge.

- Waey ~xo DrscHarGE caN BE Mape.] § 21. No person shall be discharged under
the provisions of this act if he is in custody, either: 1. By virtue of process by any court
or judge of the United States in a case where such court or judge has exclusive jurisdic-
tion; or, 2. By virtue of a final judgment or decree of any competent court of civil or
@iminal jurisdiction or of any execution issued upon such judgment or decree, unless the
time during which such party may be legally detained has expired ; or, 3. For any trea-
son, felony or other crime committed in any other state or territory of the United States
for which such person ought by the constitution and laws of the United States to be deliv-
ered up to the executive power of such state or territory.

Iy Cusropy unxpErR Lecar Procmss.] § 22. Ifit appear that the prisoner is in cus-
tody by virtue of process from any court legally constituted, he can be discharged only for
some of the following causes: 1. Where the court has exceeded the limit of its jurisdiction
either as to the matter place sum or person; 2. Where, though the original imprisonment
was lawful, yet by some act, omission or event which has subsequently taken place, the
party has become entitled to his discharge; 3. Where the process is defective in some
ubstantial form required by law; 4. Where the process though in proper form has been
ssued in a case or under circumstances where the law does not allow process or orders for
mprisonment or arrest toissue; 3. Where although in proper form, the process has been
issued or executed by a person either unauthorized to issue or execute the same, or where
the person having the custody of the prisoner under such process is not the person em-
powered by law to detain him; 6. Where the process appears to have been obtained by
false pretense or bribery; 7. Where there is no general law nor any judgment order or
decree of a court to authorize the process if in a civil suit, nor any conviction if in a crim-
inal proceeding. No court or judge, on the return of a habeas corpus shall in any other
matter inquire into the legality or justice of a judgment or decree of a court legally
constituted.

InvoryaAL CrimiNAL Comrrment: BAmL: Recoanizances.] § 23. In all cases
where the imprisonment is for a criminal or supposed criminal matter, if it appears to the
gourt or judge that there is sufficient legal cause for the commitment of the prisoner,
although such commitment may have been informally made or without due authority, or
the process may have been executed by a person not duly authorized, the court or
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DPrisoner Remanded : A Second Writ Obtained - - - Avoiding the Writ.

judge shall make a new .commitment in proper form and direct it to the proper officer, o
admit the party to bail if the case be bailable. The court or judge shall also, when neces
sary, take the recognizance of all material witnesses against the prisoner as in other cases
The recognizances shall be in the form provided by law and returned as other Tecoghi:
zances. If any judge shall neglect or refuse to bind any such prisoner or witness by re
cognizance or to return a recognizance when taken as aforesaid, he shall be deemed guilf
of a misdemeanor in office and be proceeded against accordingly. -

PrisoNER REMANDED: A SkcoNp WriT OnrarNep.| § 24. When any prisoner
brought up on a habeas corpus shall be remanded to prison, it shall be the duty of the
court or judge rendering him, to make out and deliver to the sheriff or other person to
whose custody he shall he remanded, an order in writing, stating the cause of remandin
him.  If such prisoner shall obtain a second writ of habeas corpus, it shall be the duty
such sheriff or other person to whom the same shall be divected, to return therewith the
order aforesaid ; and if it shall appear that the said prisoner was remanded for an offensg
adjudged not bailable, it shall be taken and received as conclusive, and the prisoner shall
be remanded without further proceedings.

Rerury or Seconxp Wrir: Power or Courr.] § 25. It shall not be lawful for
any court or judge, on a second writ of habeas corpus obtained by such prisoner, to dis
charge the said prisoner, if he is clearly and specifically charged in the warrant of commige
ment with a criminal offense; but the said court or Judge shall, on the return of such
second writ, have power only to admit such prisoner to bail where the offense is bailable
by law, or remand him to prison where the offense is not bailable, or being bailable,
where such prisoner shall fail to give the bail required.

OxceE DISCHARGED: AGAIN RESTRAINED.] § 26. No person who has been dis
charged by order of a court or Judge, on a habeas corpus, shall he again imprisoned,
restrained or kept in custody for the same cause, unless he be afterwards indicted for the
same offense, nor unless by the legal order or process of the court wherein he is bound by
recognizance to appear. The following shall not be deemed to be the same cause: LI
after a discharge for a defect of proof, or any material defect in the commitment, in a crim-
inal case, the prisoner should be again arrested on suflicient proof and committed by legal
process for the same offense. 2. If in a civil suit the party has been discharged for any
illegality in the judgment or process, and is afterwards imprisoned by legal process for
the same cause of action. 8. Generally, whenever the discharge has been ordered on ac
count of the non-observance of any of the forms required by law, the party may be a
second time imprisoned if the cause be legal and the forms required by law observed.

Rearrest: PeNavry] e ILreGar.] § 27. Any person who knowing that anothep
has been discharged by order of a competent judge or tribunal on a habeas corpus, shall
contrary to the provisions of this act, arrest or detain him again for the same cause, which
was shown on the return of such writ shall forfeit $500. for the first offense, and
$1,000. for every subsequent offense.

ATTEMPTING TO AvoIp Triar.] § 28. To prevent any person from avoiding or
delaying his trial, it shall not be lawful to remove any prisoner on habeas corpus under
this act out of the county in which he is confined, within 15 days next preceding the -
term of the court at which such person ought to be tried, except it be to convey him intp
the county where the offense with which he stands charged, is properly cognizable.

Rexoving A Prisoner.] § 29. Any person being committed to any prison, or in the
custody of any sheriff or other officer or person for any criminal or supposed criminal
matter, shall not be removed therefrom into any other prison ov custody, unless it be by
habeas corpus or some other legal writ, or when it is expressly allowed by law. If any
person shall remove, or cause to be removed any prisoner so committed, except as above
provided, he shall forfeit to the party aggrieved a sum not exceeding $500.

AvVoipING THE Wrrr.] § 30. Any one having a person in his custody, or under his
restraint, power or control, for whose relief a writ of habeas corpus is issued, who with

intent to avoid the effect of such writ, shall transfer such person to the custody or place
him under the control of another, or shall conceal him, or change the place of his confine-
ment, with the intent to avoid the operation of such writ, or with intent to remove him
out of the state, shall forfeit for every such offense $1,000., and may be imprisoned nof
less than one year nor more than five years. In any prosecution for the penalty incurred
under this section, it shall not be necessary to show that the writ of habeas corpus had
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Forfeitures Recovered : Disposition - - - Commitments Jor Contempt.

ed at the time of the removal, transfer or concealment therein mentioned, if it be
toven that the acts therein forbidden were done with the intent to avoid the operation
such writ. .
Forrprrures REcovERED : Disposition.] § 81. All the pecuniary forfeitures in-
mred under this act shall inure to the use of the party for whose benefit the writ of
ibeas corpus issued, and shall be sued for and recovered with costs, by the attorney
eneral or state’s attorney, in the name of the state, by information ; and the amount
lien recovered shall without any deduction be paid to the party entitled thereto.
FLEADINGS AND EVIDENCE.] § 32. In any action or suit for any offense against the
ovisions of this act, the defendant may plead the general issue, and may give the special
after in evidence.
ENALTIES AND CrviL Damaces.] § 33. The recovery of the said penalties shall be
o bar to a civil suit for damages.
WirNesses Propucep : IN DISCHARGE OF BATL: CRIMINAL TRrIAL.] § 34. The
weral courts having authority to issue writs of habeas corpus, may issue the same when
eessary to bring before them any prisoner to testify, or to be surrendered in discharge
£ bail, or for trial upon any criminal charge lawfully pending in the same court; and the
gt may run into any county in the state, and there be executed and returned by any
flicer to whom it is directed.
Arrer TESTIPYING : SURRENDER : TRI1AL.] § 85. After any such prisoner shall have
iven his testimony, or been surrendered, or his bail discharged, or he has heen tried for
e crime with which he is charged, he shall be returned to the jail or other place of con-
ement, whence he was taken for the purpose aforesaid : Provided, if such prisoner is
mvicted of a crime punishable with death or imprisonment in the penitentiary, he may
unished accordingly ; but in any case where the prisoner shall have heen taken from
enitentiary, and his punishment is by imprisonment, the time of such imprisonment
not commence to run until the expiration of his time of service under any former
nce.
CoMMITMENTS FOR Coxrtemprr.] § 86. Any person imprisoned for any contempt of
ourt for the non-performance of any order or decree for the payment of money, shall he
ifiled to a writ of habeas corpus, and if it shall appear, on full examination of such
eson and such witnesses, and other evidence as may be adduced, that he is unable to
mply with such order or decree, or to endure the confinement, and that all persons
ested in the order or decree have had reasonable notice of the time and place of
the court or judge may discharge him from imprisonment, but no such discharge
operate to release the lien of such order or decree, but the same may be enforced
gainst the property of such person by execution.
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